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Disclaimer

This information brochure is freely available to the nurses, carers and administrative
support workers of hospitals, palliative care units, nursing homes and retirement villages
who may be asked for information about wills, testamentary trusts, powers of attorney,
guardianship, probate and letters of administration for the information and benefit of
residents, patients and their families.

AussielLegal is not a law firm and is not permitted to provide legal advice. This brochure
has been prepared by consulting legal practitioners. The information in this brochure
should not be taken as legal advice as it is of a general nature. As such, neither the
consulting solicitors nor AussieLegal accepts liability for any loss, damage, cost, or
expense that arises from relying on the information provided herein. The information
is provided solely on the basis that readers will be responsible for making their own
assessment of it. We recommend that you obtain independent legal advice from a
solicitor if you wish to assess the suitability of the information contained in this brochure.



General Power of Attorney

A General POA is provided by the Donor to an Attorney or Attorneys, and gives them the authority to
perform certain tasks relating to financial affairs and matters on behalf of the Donor. The authority
can be limited to specific tasks such as accessing your bank account, or it can provide the Attorney(s)
with the authority to handle all your affairs in the event that something unexpected happens to
you. A typical example of the use of a General POA would be when you travel overseas and need
someone to act on your behalf domestically for the period you are overseas.

You may wish to consider including an expiry date in this type of POA.
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Enduring Power of Attorney

As in the case of a General POA, an Enduring POA gives the Attorney(s) the authority to perform
certain tasks on behalf of the Donor. An Enduring POA can also be limited to specific situations.
Whereas a General POA would cease to be effective if the Donor loses mental capacity, an Enduring
POA, as the name suggests, would continue to be effective in the event the Donor loses legal
mental capacity. This is the most important distinction between the two types of POAs and careful
consideration should be given to which type best suits your particular situation.

A typical example of the use of an Enduring POA is where the Donor is an elderly person who wishes
to have a relative or close friend look after their affairs in the event that they suffer a stroke or other
potentially mentally debilitating event. As well as the obvious advantage of having your attorney
take care of paying bills and handling your affairs, it can also help avoid the expense of applications
to the Guardianship Division of the Civil and Administrative Tribunal or the protective jurisdiction of
the Supreme Court and the ongoing cost of administration when dealing with the Court.

Advantages of having a Power of Attorney

Knowing that you have a properly appointed
attorney can give you peace of mind when you:

go interstate or overseas for an extended period
of time;

suffer poor physical and / or mental health; or

reach an age when you anticipate you will need
greater assistance.
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Who should | choose as my Attorney,
and can | have more than one?

It is important to choose someone you trust who is capable of
looking after your affairs—this may be a relative or a friend.

Depending on the circumstances, you may wish to appoint more than one Attorney. If you appoint
more than one Attorney, you should decide if you want them to be able to act together (Jointly) or
act alone and together (Jointly and Severally). Having your Attorneys restricted to acting Jointly is
usually safer, but it can also introduce potential problems in situations where something requires
urgent attention and one or more of the Attorneys cannot be contacted.

Joint Attorneys must all act together and cannot act separately. A Joint appointment will terminate
if the appointment of one of the Attorneys is revoked or any one of the Attorneys dies, disclaims,
goes bankrupt, or becomes physically or mentally incapable of acting as an Attorney.

If the Donor has Joint and Several Attorneys, then the Attorneys can all act together or they can

act separately if they wish. The death, disclaimer, bankruptcy, mental or physical incapacity of an
Attorney will not automatically terminate the power.
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State & Territory Legislation

The relevant State or Territory legislation and rules that govern a Power of Attorney are as follows:
NSW: Powers of Attorney Act 2003 (NSW)

VIC: Powers of Attorney Act 2014 (VIC)

QLD: Powers of Attorney Act 1998 (QLD)

ACT: Powers of Attorney Act 2006 (ACT)

SA:  Powers of Attorney and Agency Act 1984 (SA)

TAS: Powers of Attorney Act 2000

WA: Powers of Attorney Act 1896 (WA)

NT:  Powers of Attorney Act 1980

Who should | have as my Witness?

A General POA requires that it is witnessed by one person, 18 years or older. The Witness may not
be the person who is your nominated Attorney.
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When would a person need a Guardian?

A person may need a Guardian if they have or may, in the future, have trouble making healthcare,
lifestyle and medical decisions on their own because of a decision-making disability and there are
decisions that need to be made and:

a. they do or do not have family, friends or a carer to support them in their decision-making; as
b. their family, friends or carers disagree about a decision or what is best; as

c. they are at risk of abuse, neglect or exploitation because of their lifestyle or the actions of other
people; as

d. they are unable to give their own consent to medical treatment or to the use of a restrictive
practice.

What types of Guardians can be appointed?

Enduring Guardian Public Guardian

A person with decision-making capacity can A person who no longer has decision-making

legally choose to appoint a close friend or capacity, who did not appoint an Enduring

family member to become their Enduring Guardian and has no family member, close

Guardian to make healthcare, lifestyle and friend or unpaid carer available to be the Private

medical decisions for them if they lose the Guardian, will have the Public Guardian appointed

ability to make these decisions in the future. by a court or tribunal to make healthcare, lifestyle
and medical decisions on their behalf.

The person you appoint as your Enduring

Guardian must be aged 18 years or older and The Public Guardian may also be appointed

should have a good understanding of your jointly with a Private Guardian, but with different

lifestyle, the things you like and what your decision-making areas of responsibility.

future wishes may include.

The Public Guardian cannot be appointed as
an Enduring Guardian.

Private Guardian

A person who no longer has decision-making capacity, who did not appoint an Enduring
Guardian and cannot be supported to make their own decisions can have a Private Guardian
appointed by a court or tribunal.
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State & Territory Legislation

NSW: NSW Civil & Administrative Tribunal (NCAT)

VIC:

QLD:

ACT:

TAS:

SA:

WA:

NT:

Guardianship Act 1987 No 257

Victorian Civil and Administrative Tribunal (VCAT)
Guardianship and Administration Act 2019.

Queensland Civil and Administrative Tribunal (QCAT)
Guardianship and Administration Act 2000

ACT Civil and Administrative Tribunal (ACAT)
Guardianship and Management of Property Act 1991

Tasmanian Civil & Administrative Tribunal (TASCAT)
Guardianship and Administration Act 1995

South Australian Civil and Administrative Tribunal (SACAT)
Guardianship and Administration Act 1993

State Administrative Tribunal (SAT)
Guardianship and Administration Act 1990

Office of the Public Guardian
Guardianship of Adults Act 2016
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Can | do it myself?

Yes, it is possible to do it yourself.

AussielLegal has a range of DIY Kits and
paralegal services to assist you with making
your own application or completing your own
documents.

Please call us on 1300 728 200 or visit our
website to get more information on how you can

save money and time
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