
Financial Agreements
(Pre / Post Nuptial / De Facto Agreements)





Disclaimer
This information brochure is freely available to the nurses, carers and administrative
support workers of hospitals, palliative care units, nursing homes and retirement villages
who may be asked for information about wills, testamentary trusts, powers of attorney,
guardianship, probate and letters of administration for the information and benefit of
residents, patients and their families. 

AussieLegal is not a law firm and is not permitted to provide legal advice. This brochure 
has been prepared by consulting legal practitioners. The information in this brochure 
should not be taken as legal advice as it is of a general nature. As such, neither the 
consulting solicitors nor AussieLegal accepts liability for any loss, damage, cost, or 
expense that arises from relying on the information provided herein. The information 
is provided solely on the basis that readers will be responsible for making their own 
assessment of it. We recommend that you obtain independent legal advice from a 
solicitor if you wish to assess the suitability of the information contained in this brochure. 
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Pre-nuptial agreements are agreements regulating division of the property of a party/parties to 
a relationship made between parties prior to their marriage. Post Nuptial Agreements are made 
between parties after their marriage regulating the division of matrimonial property. De Facto 
agreements are made between parties who live together in a genuine de facto relationship, including 
same sex relationships. All these types of agreements were formally known as Binding Financial 
Agreements or “BFAs”, and now known simply as financial agreements. 

A financial agreement is a written agreement between a couple as to how they propose to deal 
with financial matters both during the relationship, or marriage, and in the event of a separation or 
breakdown. A financial agreement will typically provide how the parties propose to operate in respect 
of financial matters, as well as how specific assets are to be divided. It is a private agreement made 
by the parties which does not require the commencement of legal proceedings in a court, nor does 
it need to be filed in court or approved by a court.

Financial agreements have become more popular, particularly since the Family Law Amendment 
Act 2000 (which took effect from 27 December 2000) provided for financial agreements to be 
enforceable in the Family Court of Australia provided certain conditions are met by the parties to the 
Agreement.

Introduction
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Under what circumstances should 
I consider signing a financial 
agreement?

The Key Steps In Preparing A 
Financial Agreement

Examples of factors which might contribute to 
the decision of parties to enter into a Financial 
Agreement could include one or more of the 
following factors: 

•	 If you are a business owner and want to 
maintain control of that business in the 
event of separation; 

•	 You have significant assets or you have 
brought in or inherited assets into the 
relationship or marriage; 

•	 You have considerably more assets than 
your partner; 

•	 You have children from a previous marriage 
and you want to be sure that the family 
wealth passes to them; 

•	 You may be giving up a lucrative career and 
want protecting in the event of separation; 

•	 You have a family member who has special 
needs, i.e., disabled child; 

•	 You want certainty in respect of your 
financial position in the event of separation; 

•	 You are concerned about a significant debt 
that one of you is bringing to the marriage.

1.	 Consider why

The reasons why people enter into financial 
agreements are many and varied. Often, 
parties want some security. In the event that 
the marriage is unsuccessful, they want to 
know how their assets are to be divided with 
the other party. 

One needs to consider the other party’s 
feelings and reactions or friction generated 
in relation to a proposal that a financial 
agreement be entered into.  Relationships 
can break down because of a dispute over 
whether a financial agreement should be 
entered into and the terms of that agreement.  

It may be that a Financial Agreement is 
intended to promote marital harmony by 
avoiding disputes later about ownership of 
property.  The parties may not argue over 
such matters because both parties are clear 
as to their position.

2.	 What you need to know 
 
You need information as to the following:

(1)	Your full name, address, occupation and 
date of birth; 

(2)	The other party’s full name, address, 
occupation and date of birth;
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3.	 Keep proof 

So far as possible, you should obtain and 
retain proof of the value of both parties’ 
assets, the extent of the liabilities and the 
value of the financial resources. This proof can 
be by way of a written dated appraisal for real 
estate or other items (e.g., motor vehicles), 
bank statements, credit card statements, 
superannuation statements. These are 
extremely important documents not only to 
enable you to draft the financial agreement, 
but also to prove the financial situation of both 
parties in the event that there is subsequently 
a dispute.

(3)	Brief details as to when the relationship 
commenced, when you start living together 
(if relevant), and if when you intend to marry 
(and, in the case of separation, when the 
parties separated or divorced); 

(4)	A list and identification of the assets in your 
name or held on your behalf together with 
their value, e.g., specify what bank accounts 
with which financial institution and the 
balance of those accounts, any interest in a 
family company and trust, and so forth; 

(5)	Likewise, set out in some detail what 
liabilities you have and the extent of those 
liabilities; 

(6)	Set out in detail what financial resources 
you have, e.g., superannuation entitlements, 
beneficiary of a discretionary family trust 
and so forth. Likewise you need to include 
some information as to the value of those 
resources; 

(7)	Set out in detail the other party’s assets and 
the values of those assets, their liabilities 
and the extent of those liabilities, and their 
financial resources; 

(8)	Consider how you wish the various assets, 
liabilities and financial resources to be dealt 
with during the course of the marriage and 
what should happen to them in the event of 
the breakdown of the relationship.

(9) Consider what, if any, effect children 
would have on the proposed division of the 
assets in the event that the relationship 
should break down. 

(10) Obtain legal advice specific to your 
circumstances.
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To ensure that your financial agreement is 
fully compliant and enforceable under the 
Family Law Act 1975 (as amended) or the 
Family Court Act 1997 (WA), each party is 
required to obtain independent legal advice 
and a solicitor’s certificate to that effect.

The only occasion where the Family 
Court Act 1997 (WA) applies is for de 
facto couples in Western Australia. In all 
other cases the Family Law Act 1975 (as 
amended) applies to all other relationships.

5.	 Obtain Independent Legal Advice 

It is essential that each party to the agreement 
has received its own independent separate 
legal advice as to the advantages and 
disadvantages of entering into this agreement 
before it is signed and such statement from 
each separate independent solicitor is annexed 
to the agreement.

6.	 Signing  

You should both sign the Agreement at the same 
time and your signatures should be witnessed 
by an authorized person (JP or solicitor) – you 
may wish to have the respective solicitors who 
advised each of the parties to act as authorized 
witnesses.

7.	 Stamping 

Financial Agreements do not attract stamp duty 
and are not required to be stamped (see Section 
90L below).

(1) Needs to be in writing; 

(2) Needs to clearly identify you and the other 
party; 

(3) Needs to express that it is made in 
contemplation of the relationship or 
marriage or that you intend to start a 
relationship or marry; 

(4) Needs to set out in detail both yours and the 
other party’s financial positions; 

(5) Needs to set out in detail what you seek to 
happen during the course of the relationship 
and upon the breakdown of the relationship 
should that eventuate. The provisions 
should cover the various assets, liabilities 
and superannuation entitlements, as well as 
any assets acquired by either or both of you 
during the course of the relationship; 

(6) Needs to include a certificate/statement 
from each party’s solicitor annexed to the 
agreement that the relevant legal advice 
was provided to that party.    

4.	 The Financial Agreement:

Important:

Note:
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Binding Separation Agreements

If you have reached an agreement on how your 
assets and liabilities are to be divided in the 
event of an irrevocable separation, then you 
should formally document your agreement 
through a Binding Financial Agreement or BFA, 
also called a binding separation agreement, or 
generally financial agreement.

You may also consider an application for 
Consent Orders which is an application 
processed through the Family Court or the 
Federal Circuit Court.

The reasons you should consider formally 
documenting your financial settlement are: 

1.	 Once the BFA is certified and signed, the 
parties will (if it is the intention of the 
parties) have a full and final financial 
property settlement.

2.	 If you are considering splitting 
superannuation as part of your financial 
settlement, then the Superannuation can be 
split either by: 

(a)	an order of the Federal Circuit and Family 
Court of Australia or Family Court of 
Western Australia or 

(b) a binding financial agreement that deals 
with a superannuation interest. 
 
Under the superannuation splitting laws, 
an agreement or court order to split 
superannuation is, in effect, an agreement 
or order for payment splitting. 
 
This means that, as and when, a payment 
from a superannuation interest becomes 
payable to the member spouse (usually 
because a condition of release has been 
met, such as retirement from the paid 
workforce) a certain amount will be paid to 
the non-member spouse and the remainder 
will be paid to the member spouse.
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Payment splitting does not create a new 
superannuation interest for the non-member 
spouse. 

If there is a payment splitting agreement or 
order operating on a superannuation interest, 
the splitting laws may permit the creation of 
a new interest for the non-member spouse. 
They may also permit a transfer or roll-out of 
benefits for the non-member spouse to another 
fund. 
 
These options are known as interest splitting. 
Interest splitting lets the non-member spouse 
access entitlements independently of the 
member spouse.

3.	 If you are considering the transfer of real 
estate as part of the financial settlement, 
it is very likely that the bank holding the 
mortgage against the real estate will 
require a BFA or Consent Order (being an 
order made by the Family Court) before 
the institution will agree to the refinancing 
process proposed by the parties.

4.	 The parties may be exempt from paying 
transfer duty on their matrimonial or 
relationship property in the event of 
separation. The office of State Revenue 
will assess the title transfer and grant 
exemption if the applicants provide a 
certified BFA or Consent Orders.

 To be eligible, the property must be transferred to: 

a.	 the partners in the relationship, or either of them
b.	 a child or children of either partner
c.	 a trustee for the child, or children of either partner.
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Binding Child Support Agreements
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Terminating A Child Support Agreement

A binding child support agreement can be terminated: 

•	 by a subsequent binding child support agreement that includes a provision to the effect that 
the previous agreement is terminated (CSA Act section 80D(1)(a)), 

•	 by a binding child support agreement to the effect that the previous child support agreement is 
terminated, known as a termination agreement (CSA Act section 80D(1)(b)), 

•	 by a court order setting aside the child support agreement under section 136 (CSA Act section 
80D(1)(c)) (see 4.3.2), or 

•	 if a parent entitled to receive child support ceases to be an eligible carer under section 80D(2A) 
(CSA Act section 80D(1)(d)).

From 1 July 2008, there are 2 types of child support agreements, binding child support agreements 
and limited child support agreements.

So that the Child Support Agency is no longer the responsible entity for living child support, binding 
child support agreements allow parents to make binding financial agreements about child support. 
Binding child support agreements operate in a similar manner to financial agreements that separating 
parents might make in relation to property, superannuation and spousal maintenance.

Each party to a binding child support agreement must have received independent legal advice 
before entering the agreement and must also receive independent legal advice before terminating 
the agreement. This legal advice must be provided by a legal practitioner who has been admitted 
by the Supreme Court of a State or Territory of Australia and holds a current practicing certificate.

A binding child support agreement must:

•	 be in writing, and signed by both parents or the parent/s and eligible non-parent carer, 

•	 include a statement that each party has received independent legal advice as to the effect and 
advantages and/or disadvantages of the agreement, before it was signed, and 

•	 include an annexure, for each of the parties to the agreement, signed by the person who 
provided the legal advice, which certifies that the advice was provided (section 80C).

There is no requirement for an administrative assessment to be in place prior to the making or 
acceptance of a binding child support agreement. A child support agreement can only be made 
between the parents of a child or between the parents and any non-parent carer.
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Limited Child Support Agreements

A Limited Child Support Agreement Must:

Limited child support agreements allow parents some flexibility to determine their own child support 
arrangements. Limited child support agreements do not require the parties to have received legal 
advice before entering into the agreement.

For a limited child support agreement to be accepted by the Registrar, there must be a child support 
administrative assessment in place at the time an application for acceptance of the limited agreement 
is received by the Registrar. Also, for the agreement to be accepted, the agreement must be for at 
least the annual rate of child support that would otherwise be payable under the administrative 
assessment, payable by the same parent as under the assessment.

•	 be in writing, and signed by both parents or the parent/s and eligible non-parent carer, 

•	 have an administrative assessment in place at the time an application for acceptance of the 
limited child support agreement is received by the Registrar, 

•	 meet the conditions set out in subsections 80E(2), 80E(3) or 80E(4): 

A limited child support agreement cannot be varied (section 80F). To change a limited child support 
agreement, the agreement must be terminated and replaced with a new limited child support 
agreement.
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Can I do it myself? 
 
Yes, it is possible to do it yourself. 
 
AussieLegal has a range of DIY Kits and 
paralegal services to assist you with making 
your own application or completing your own 
documents.  
 
Please call us on 1300 728 200 or visit our 
website to get more information on how you can 
save money and time 
 
www.aussielegal.com.au
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